Uion Calendar No. 701
' 8.782

[Report No. 93-1463]

IN THE HOUSE OI‘ REPRESENT LXTIVES

JuLy 23, 1973
Referred to the Commiftee on the Judiciary

Ocroser 11,1974

; '.Repm ted with an amendment, committed to the Committee of the YWhole House
) on the State of the Union, and ordered to be printed

[Strike out all after the enacting clause and insert the part printed in italic] '

AN ACT

To reform consent decree procedures, to increase penalties for
violation of the Sherman Act, and to rewse the Expediting
Act as it pertains to Appellate Review.

1 Be it enacted by the Senate and House of Repr esenta— -

tives of the United States of America in Congress assembled,
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o) the following:
States for entry in any eivil proceeding brought by er on
filed with the distriet eourt before whieh thet proeceding is
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Uanited States Code; shall alse be-made aveilable to-members -

of the publie ot the distriet eoust hefore whieh the preceding
is pending and in such other distriets as the eourt may sub-

entise o be published in the Federal Register and thereaiter
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1 furnish to any person upen request n publie impaet statement
2 whien shall recite—
5 ise to the alleged vielation of the antitrast lewss
6 43} an explanation of the propesed jndgment; relief
7 to be abtained thereby; and the enticipated effeets on
8 competition of that reliel; ineluding an explanntion of
9 any untsusl cireamsthhecs iviRE Fise to the proposed
10 judement or any provision eontnined thereins
12 plaintifis demaged by the alleged violation in the e ont
13 that the proposed judement is entered;
14 “{5} & deseription of the procedures available for
16 - {6} & deseription and evaluation of alternatives
18 'ﬁ-(e)-%@ﬁileeé&&%esskaﬁalﬂee&&setehe'p&b}islmd;
19 eommeneing at Joast Sixty days pHier to the effective date of
20 s&ehéeefee;feysé#eﬁdaysevef&periedef%we%eksia
99 easeh as been fled; in Washington; Distriet of Columbie; and
23 in sneh other distriets as the court meay direet (i) & swmmary
24  of the terms of the propesed eensent jndgment; 1 & sum-
25 mary of the public hapaet stetement to be filed under onb-
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seotion bl i) and @ lis of tho matorials and docwments
under subbeeticn {b)- which the United States shell make

aveilable for purpones of mecningfel publi comment, ond
 the plases wheve such maturial is available for publie inspee-

such’ additional time a5 the United Staies mary. Fequest and

gider any writhon comments relating to tho proposed eensen% '

lish procedares to earry: oub the provisions of this subseetion;
but the sixty-doy timo period set forth hovelsr shall wot b

sheﬂenedexeeptbyeféefei%heésm&%&rsupenashow-'
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ment and medificntion: duration of reliof sought; aniiei
pabed effects of altornative rewedies aetually eonsidered;
and any other eonsiderations bearing upon the adequady
of the yudgment;
£42) the publie inpaet of entry of the judgment
apon the publio generally and individusls alloging spé-

the eeurt mey—

{3} take testimeny of Gevernment effieials or ex-

perts or sueh other expert witnestes; upen melion of

any perty or partieipant or upon its own metien; 88
“{2} appeint & speein] mester; pursusnt bo.rale
53 of the Fe’eral Rales of Civil Procedure; and such

of the propesed judgment of the offect thereof in suek
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83 & party pumeant to rulo 4 of the Federal Rules
of Civil Procedure, exnmination of witnesses of Joen-
mentery metorials; or purticipation i aRY oloer BINeE
and extent whieh serves the publie interest as the eourt
under subseetion {4} and the respense of the United
States to such eonrments or objeetions; -

deferdant shall file with the distriet court a: deseription of

of such defendant; ineluding any officcr; divector; employee;

of the United States coneerning or relovent to the proposed
by er s thie presenee of eounsel of reeord with the Atterney
Genapel or the employees of the Deparbment of Justiee shall
be exeluded from the requirements of this subseetion: Prior.
to the entry of any eonsent judgment pursuant & the apii-
trust laws; ench defendant sholl eertify to the dishriet eonst
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and theb suel fling is & irae and eamplote deseription of such

defendans in say action or procecding brought by an other

& besis for the introduction of the eensent judgment as prime

Sge: 8- Seetions 1; 3; and 3 of the Aet entitled “An Adt
to protect trade and eommeree againet unlowhul restraints and
zonopolies™; approved July 3y 1890 {26 Stet: 260} 15

the Tnited Steses under sootion 4 of this /et nor eonstitute

: aaé%—}&eéeéﬁ&menﬂeébys&ékmgmﬁﬁﬁy

| EXPEDIFING ACT REVIBIONS
SE&LéSeeken-l-efﬁheAe&eﬁFebmafyH—}Q%-(%&:
Stat: 823); es amended {15 B5:0:-28; 49 G868 d4);

_ eommonly knewn as the Expediting Aeb; is-amended toread:
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oourt of the Unithd Blates under the Aot ontitled “An Aet
to protocs trade and eommoree apeinet unlewiul reshaint
- and monopelies’; approved July 9; 1800; or any other Aet
 heving like purpove thet have been er hereafler may be

3. wherein the Haited States is pleintil and oquiiobl
 zeliof io sought; the Attorney Genersl may flo with the

. eoust; priorto tho entry of finel fudgmont; & certifiento that;
in his opinion; the ease i of a general publie importence:
Dpen fling of such eortifieate;  chall bo the d&@:efehe |
judgo of the distrios const if no jadge hes as yob been desig-
nated; to ass+gﬁ the ease for heering ot the eafkest pme&eable

Bid
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suant to sevtions 1304 end 2107 -of title 38 of the Lnited
in any sueh aetion shall be tolten to the court of appeals pus-
seant fo seetions 1909{a}{1} end 3107 of title 98 of the
by the court of appesds in any suel aotion shall b sabjeet
to review by the Supremo Court upon & writ of certiorasi
a8 provided in-seotton 1254-{1) of title 28 of the United ~
o Btotes Code: : e e ir
10 “fb} An appeal from & fuel jedgment pursient to ,
11 subsection {e} shell Yo direetly 4o tho Sepreme. Court if;
12 spon application of &fr&ft-y filed within fifteen doys of the:
13 fling of & notiee of appenk; the distries judge who adjed-
14 eated the ease enters aaerdet%tmgth&tiﬁ}meai&teeen-
15 sidemﬁeﬁei%heappe&lbythegﬁ?feﬂie@em&sofgems
16 publie importence in the administration of jus&ee— Sueh:
—317—-erder M—%ﬁ@mm mﬁm witer the flivs ot 5
13 netice of appeak: %mwmw%ﬁh‘gw
19 and eny eross appest ak&libe docketed in the time .and
20 WWW%M&MWG&%%:
21 Supreme Const sholl therenpon eithor 1) disposc of tha.
22 @eﬁm&a&ym@pea&m&emem&e%»
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eotirt of appenls; which shall theﬁ have jurisdietion to hear
and determine the same as i the appeal and any evoss appeat
therein had been docketed in the cowrt of appeads in the
first instanee pursaant to subseetion {a)->
Spe: 6: ) Seetion 40-(d) of the Communications

" Aot of 1934 445 TLS-CL 4034} is repealed:

b} The provise in seetion 3 of the et of Februney
19; 1903, ns amended (32 Stot: S18; 8195 49 L-S.€. 43),
1s repeated and the eelon preceding i is changed to &

Si:e— % The amendment made by seetion 2 of this et
shall not apply to an aetion in swhich a notice of appeal fo

“the Supreme Court has been filed on or before the Hiteenth

Qe following the date of ennetment of this et: Appeal in
ey such action shall be teken pursusnt to tho provisions
of seetion 2 of the -\et of Eebt&&ﬁ— 1t 1663 {32 Stat: 823}
as amended {15 T:S:CL 205 40 L:S.€. 45} which were in
effeet on the day preceding the date of ennetment ef.%his

At

That this Act may be cited as the “Antitrust Procedures and

Penalties det”.
CONSENT DECREE PROCEDURES
See. 2. Section 5 of the Act entitled “An Aet to sup-
plement existing lans against unlaieful rc;elrainls and monop- -

olies, and for other purposes”, approved October 15, 1914
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(15 U.S.C. 16), is amended by redesignating subsection (b)

as (i) and by inserting immediately after subsection (a) the
following: |

“(b) Any proposal for a -consent judgment 5ub7h.iz"fe(_l
by the United States for entry in any cwil proceeding

brought by or on belalf of the United States under the anti-

trust laws shall be filed with the district court before which

such proceeding s pending and published by the United:
States in the Federal Regi;ter at least 60 days prior to_b
the eﬂ'c_étive date of such judgment. Any written éo_mments
relating to such proposal and any responses by the Uniled
States thereto, shall also be filed with such district court and
published by the United States in the Federal IRegister
within such sixty-day period. Copies of such proposal and
any other materials and documents which the United States
considered determinative in formulating such proposal, shall
also be made availa-ble to the public at the district court and
in such other districts as the court may subsequently _‘(lirect'._ _
Simultaneously with the filing of 'such\ proposal, “unless
otherwise instructed by the court, lhe Uﬁited States shall
file with the district cou.rt; publish in the Federal Register,
and thereafter furnish to any person wpon 1’éque,§1, a com-
petitive impact statement which shall recite—

“(1) the nature and purpose of the proceeding;
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“12) a desc-r;ipt'ion of the practices or evenls giving
rise to the alleged violation of the antitrust laws;
“(3) an explanation of the proposal for a consent
judgment, including an explanation of any unusual cir-

cumstances giving rise to such proposal or any provision

contained therein, relief {o be obtained thereby, and the

anticipated effects on competition of such relief;

“(4) the remedies available {o potential private -
plaintiffs damaged by the alleged violation “in the event
that such proposal for the consent judgment 1s entered:
in such proceeding;

“45) a desd‘iption >0'f the procedures available for
modification of such proposal; and

“(6) a description and evaluation of alternatités |
to such proposal actually cqnsi{léred‘ by the United -
States. | |

“f c) The United States shall also cause fo be yizzblislz.écl,

commencing at least 60 days prior to the effective date of
the judgment described in subsection (b) of this section,
for 7 days over a period of 2 weels in 7201.032)(11)@‘5 of génerdl
circulation of the district in which the cases has been filed,
in the District of Columbia, and in such other districts as the

court may direct—

“(i) a summary of the terms of the proposal for

the consent judgment,
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“(1i) a summary of the competitive impact stale-
ment filed under subsection (b),

“(1ii) and o lst of the materials and documents
under subsection (b) which the United States shall
make available for purposes of meaningful public com-
ment, and the place where such materials and documents
are avatlable for public inspection.

“(d) During the 60-day period as specified in subsection
(b) of this section, and such additional time as the .Un.ited
States may request a,n?c_l the court may grant, the United
States shall receive and consider any written conﬁnenfs re-
lating to the proposal for the consent judgment submutted
under sz.(_bsect-ibn (b). The Attorney General or his designee
shall establish procedures to carry o»ult the provisions of this o
subscction, but such 60-day time period shall not be short-
ened except by order of the district court upon a showing
that (1) ext'raord'inary ci-rcmnétan-t_zes requ»ire. such shorten
ing and (2) such shortening is not adverse to the p-zt.-bl-}'.c
interest. At the close of the period during which such com- -
ments may be received, the United States shall ﬁle with 'thlc
district court and cause to be published in the Federal
Register a response to such comments.

“(e) Before cnlver»z'?z'(/ any consent judgment proposed by
the United States under this section, the court shall determine

that the entry of such judgment is. in the public interest.
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1 For the purpose of such determination, the court may con-

2 suder—

3 “(1) the competitive impact of such judgment, in-
4 cluding termination of alleged violations, provisions for

5 enforcement and modification, duration or relief sought,

6 anticipated ejffects of alternative remedies actually con-

7 sidered, and any other considerations bearing upon the

8 adequacy of such judgment;

9 “(2) the impact of entry of such judgment upon the
10 public generally and individuals alleging specific in_jury _
11 from the violations set forth in the complaint including
12 consideration of the public benefit, if any, to be derived
13 from a determination of the issues at irial. |

14 “(f) In maling its determination under subsection (e},

15 ¢the court may—

16 “(1) take testimony of Government officials or ex- -
Ry perts or such other cxpert witnesses, upon motion of any
A 18 party or gaar*tz;ci])(tv)zt or upon its own motion, as the court

19 . may deem appropriale; |

20 “(2) appoint a spécial master and such outside con-

21 sultants or expert witnesses as the court may deem appro-

22 priate; and request and obtain the views, evaluations, or

23 advice of any indwidual, group or agency of government

24 with respect to any aspecls of the proposed judgment or

25 the effcct of such judgment, in such manner as the court

26 deems appropriate;
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“(8) authorize full or limiled participation in pro-
ceccl.ings before the court by intercsted persons or agen-
cies, including appearance amicus curiae, intervention as
a party pursuant to the Feder'al Ltules of Cicil Proce-
dure, examination of witnesses or documentary mate-
rials, or participation in any other manner and extent
which serves the pdblic interest as the court may deem
“appropriate;

“(4) review any comments including any objec-
tons ﬁléd u:-it[z‘flze United States under subsection (d)
“concerning the ‘;J)"époscd judgment and the responses of
the United States to such comments and objections; and

“(5) take such other action in the public interest
as the court may deem appropriate.
“(g) Not later than 10 days following the date of |

the filing of any proposal for a consent judgment under

- subsection (D), each defendant shall file with the district

- court a deseription of any and all written or oral communi-

cations by or on behalf of éuch defendant, including any
and all written-or oral communications on behalf of such
defendant, or other person, with any officer or employee
of the U.n.it-ecl States concerning or relevant to such proposal,
except that any such communications made by counsel bfl
record alone with the Attorney General or the employees of

the Department of Justice alone shall be evcluded from
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the requirements of this subsection. Prior to the entry of any
consent judgment pursuant lo the antitrust laws, each de-
fendant shall certify to the district court that the requirements
of this subsection have been complied with and that such
filing is a true and complete description of such communi-
cations known 1o the defendant or which the defendant

reasonably should have known.
“(h) Proceedings beforé the district cowrt under sub- -
sections (e) and (f) of this section, and the compelitive

wmpact statement filed under subsection (b) of this section,

- shall not be admissible against any defendant in any action or

proceeding brought by any other party against such defend-
ant under the antitrust laws or by the United States under
section 4.4 of this dct nor constitute a basis for the introduc-
tion of the consent judgment as prima facie evidence against .
such defendant in'any.such action or proceeding.” |
PENALTIES

Sec. 3. Sections 1, 2, and 3 of the Act entitled “dn
det to protect trade and commerce against unlawful re-
straints and monopolies”, approve-d July 2, 1890 (15 USC
1, 2 and 3), are each amended by siriking out “fifty thou-
sand dollars” whencver such phrases appears and insertiﬁg
in each case the following: “five hundred thousand dollars
tf a corporation, or, if any oﬂzer person, one hundred thou-

sand dollars”.
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- " EXPEDITING ACT REVISIONS
Sec. 4. (a) The first section of the dct of February 11,
1903 (15 U.S.C. 28; 49 U.S.C. 44), commonly known as
the “Eapediting Act”, is amended o reading as follows:

“Secrion 1. In any civil action brought in any district

‘court of the United States under the Act entitled ‘An Act

to protect trade and commerce against unlawful restraints

and monopolies’, approved July 2, 1890, or any other Acts

having like pury}ose that have been or hereafter may be
enacted, wherein the United States s plaz'nfif and equitable
relief is sought, the Attorney General may file with such
court, prior to the entry of final judgment, a certificate that,'
in his opinion, the case is of general public im;ﬁﬁ*tance.

Upon filing of such certificate, it shall be the duty of the

judge designated to hear and determine the case, or the chief

judge of the district court if no judge has as yet been desig-
nated, to assign the case for hearing at the earliest pracii-
cable date ‘and lo cause the case to be in every way ex-

pedited.”.

(b) Section 2 of the Act of February 11, 1903 (15

U.S8.C. 29; 49 U.S.C. 45), commonly known as the Ez-

pediting Act, is amended to read as follows:
“Sec. 2. (a) Lxcept as otherwise expressly provided
by this section, in every civil action brought in any district

court of the Uniled States under the Act entitled ‘An Act
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to protect lrade and commerce against unlawful restraints
and monopolies’, approved July &, 1890, or any other Acts
having like purpose that have been or hereafter may be
enacted, in which the United States is the complainant and
equitable relief is sought, any appeal from a final judgment

entered in any such action shall be taken to the court of

- appeals pursuant to sections 1291 and 2107 of title 28 of

the United States Code. An appedl fro-m an interlocutory:
order entered in any such a_ctio'nkshall be taken to the court
of appeals pursuant to section 1292(a)(1) and 2107 'of‘
title 28, United States Code, but not otherw'.iSe. Any judgment

entered by the court of dppeals in any such action shall be

- subject to review by the Supreme Court upon a writ of cer-

tiorari as provided in section 1254(1) of title 28, United
States Code.

“(b) An appeal fw om a final yudgment entered in’ any
actzon speczﬁed in subsection (a) shall lie duectl y to the
Supreme Court if the Attorney General files in the district
court a certificate stating that immediate consideration of
the appeal by the Supreme Court is of general p-u.b_lic im-
poftance in the admumstration of justice. Such certificate
shall be filed within 10 days after the filing of a notice of -
appeal. When such a certificate is filed, the appeal and any
cross appeal shall be docketed in the time and manner pre-

scribed by the rules of the Supreme Court. The Supreme
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Court shall thereupon either (1) dispose of the appeal and
any cross appeal in the same manner as any other dirvect ap-
peal authorized by law, or (2) deny the dirvect appeal and
remit the case to the appropriate court of appeals, which
shall then have jurisdiction to hear and determine such case
as if the appeal and any cross appeal in such case had been

docketed in the court of appeals in the first instance pursuant

{o subsection (a).”. -

APPLICATION OF EXPEDITING ACT REVISIONS .-

. 8Be. 5. (a) Section 401(d) of the Communications

Act'of 1984 (47 U:S.C. 401(d)) is repealed.

(b) Section 3 of the Act entitled “An Act to further
regqulate commerce. with foreign nations ‘and among the

States”, ‘approved February 19, 1903 (32 Stat. 849; 49

“US.C. 48), is amended by striking out the following:

“The provisions of an Act entitled ‘An Act to expedite the

~ hearing and determination of suits in equity pending or here-

~ after brought under the Act of July second, eighteen hun-

dred and ninety, entitled “An Act to protect trade and com-
merce against unlawful restraints and monopolies,” “An
det 1o regulate commerce,” approved February fourth,
eighteen hundred and eighty-seven, or any other Acts having
a like purpose that may be hereafter enacted, approved Feb-

ruary eleventh, nineteen hundred and three, shall apply lo
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any case prosecuted under the direction of the Attorney-
General in the name of the Interstate Commerce Commission”.
E’FFECTIT-’E DATE QF EXPEDITING ACT REVISIONS
SEc. 6. The amendment made by section 4 of this Act
shall not apply to an action in which a notice of appeal to

the Supreme Court has been filed on or before the ﬁftéenlh

day following the date of enactment of this Act. Appeal in

any such action shall be taken pursuant to the provisions.
of section 2 bf the Act of February 11, 1903 (32 Stat. 823),
as 'amended ( 15 USC _29; 49 U.8.C. 45 ) which were in
effect on the day préceding. the date of enactment of this
Act. | | |

| Passed the Senate July 18,’1973.

Attest: FRANCIS R. VALEO,
- - Secretary. .





