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[Report No. 93-293]

IN THE SENATE OF THE UNITED STATES

Frervany 6,1973
Mr. Tonxey (for himself, Mr. Gurnyey o Mre Bavigand M Haer) introduced
the following bill; which was read twice amd veferred to the Committee
on the Judiciary

Juxe 80,1973

Reported by Mr. Toxyxey, with-amendinents
i . H

[Omit the part struck through and insert the part printed in italic]

To.amend -the antitrust laws of the Tnited States, and:for-other

purposes. |
1 Be it cnacted by the Senate and_ House of Representa-
2 tives of the Uniied States of America in Congress assembled,
3 That this Act inay ‘be cited as the “;&ntitl‘u&‘t Procedures and.

'
i

4 Penalties Act”.

5 3 . CONSENT DECREE PROCEDURES

6 | &EO 2. Section 5 of the Act entitled “An Act to supple-
7 ment existing laws against unlawfvl restraints and monopo-
8 lics, and for othier parposes”, approved October 15, 1914

-9 (38 Stat. 730; 15 U.S.C. 16}, 1x amended by redesignating
10 smbsection (1) as et 1) aud by nsevting alter subzection
21 {a)sthe following:
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“(b) Any consent judgment proppsed by the United

States for entry in any civil ex eximinal proceeding brought

by or on behalf of the United States under the antitrust laws
shall he filed with the distriet court before \Vlﬁ(-h that pro-
cécdil'lg is pending and published in.the Federal Register at
least sixty days prior to the effeetive date of such deerec.
Any written comments velating to the proposed consent judg-
ment and any responses thereto xhull.'also be ﬁléd with the
same district court and published in the ]fcduul Pe gister
within the aforementioned L\IZIJ-(IUJ period. L/O[JI(,’S‘ of the

-

pmpmed consent ]udqmmzf ind such other materials and
[C/,v—af m_ ¢ A {3,’{ 71‘5”‘4__ oler J‘M“_k«'{u

(Zocmnmfa‘u/u(h ihe niled States considered Wrﬂﬁam‘m\

“in formulating the proposed consent ]udqmm{]s]m]l also be
made available to members of the public at the district court

~before which the proceeding is pending: and in such other

districts as the court may subsequently di rect. Simultaneou sly
with thé filing of the proposed consent judgment, 'unless '
otherwise instructed Dy the court, tho United States shall
file with the district comurt. cause tov he publishied in the
Tederal Register and thereafter furnishi to any person upon
request a publie impact statement which shall recite—

“(1) the natare and purpose of the procecding;

“(2) a description of the }'»z':u-ti.(f(w or events giving

]
. ;N\ to Hw ;}( _ \(1 \m]mnn of Y]H‘ m!l? M= 1:1‘.\'.%}

“(3) an explanation of the proposed Tidement, relief

!
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to ke obtained thereby, and the anficipated effects on
0.01n§':=‘tiii'ml of that 1'01i0f, including an explanation of any
unusual dreusstances giving vise to the proposed judg-
ment or any provision contained therein;

“(4) the remedies available to potential private
plaintiffs dunaged by the allog0(1 violation 1n the event
that the proposed judgn.xent is entered; |

“(5) a description of the procedures available for
modification of the proposed judgméntf
[‘;‘»(6) ~a--description—andevaluation” of "altemiatives
. actually conSi(lcﬁed———toﬁhe‘1)1'01)030{1-~j~11dgmeﬁt -and -the
-.anticipat od.-eﬂ’ect—s.--»én—rrompctﬁ torrof-such alternativ es.]

“(¢) The TUaited States shall- also cause to be published,

commencing at least sixty days prior to the effective date of

such deeree, for seven days over a period of two weeks in

newspapers of geneial eireulation of the distriet in which the
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case has beeu filed, in Waghington, District of Colnmbia, and

in such other districts as the court may direct (i) a swnary
of the terms of the proposed cons(;‘nt. judgment, (ii) A su-
mary of the public impact statement to be filed under subsec-
tion (h), (i) and a list of the materials and documents
under subsection (h) which the United States shall ke
available for purposes nf lll(‘:vllli.llgflvll_*pll])‘li(’f. comment, and
the places where sueh material is available for public ingpec-

A}

tion,
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“ber(d) During the sixty-day period provided above,
. !
! _
and such additional time as the United States may reques
1 such addit time as the United Stat b

and the court mnay grant, the United States shall receive and

consider any written comunents relating to the propesed con-

sent judgnient. The Atterney General or his designate shall
establish procedures to carry out the provisions of this subsec-

L%

tion; but the sixty-day tine period set forth herein shall not

e shortened except Dy - district cowrt upon a.
be shortened except by order of the district court upon a

showing that extraordinary circumstances require such
shortening and that such shortening of the time period is not
adverse to the public interest. At the clese of the period

during which such comments may be received, the United

-S_taies shall file with the district court and cause to -be puh-

“lished in the Federal Reﬂ'istér a response to such comments.

“ ’d)—(c) Before entering any consent Judﬂment propos sed

by the L?mted States under this section, the court shall

“determine that entry of that judgment is in the public

interest as defined by law. Yor the purpose of this determina-

tion, the court shall may consider—

““(1). the public impact of the judgment, including

termination of alleged vielation, Pl()\‘l\lolh for enforce-

B

ment and modification, duration of relief ~(mulu, twm—

L

J?‘lfuuﬂu,m of alternative reuwedics ae fsz’:; consilcr zm"]\/

*and any ofher considerations l;mrmg’ upon the adegnacy

of the judyment;
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“(2) the public hnpn-ct ovf'ént'gry of the judgment

npon the public generally and individuals alleging spe-
cific injury from the violations set forth in the-émnplainf
_,;)/E-ndudhxg éonsidomtion of the public benefit to be de- 7 4/7 7/

rived from g determination of the issues at trial}:ﬁ;«

“Aer In making s defei;m:fﬂaﬁéﬁ under sabseetion +dy
() In mdking its determination _u"‘)z'd\er subsection (¢), the

court may— A !

“(1) take testimony ofy’Govcrminent ofﬁcials or ex-
perts or such other expert{" \\'iti;essés, upon motion of
any party or participant or updn its own motion, as
the court may deem apynmﬁiui‘@;

“(2) appoint a special master, pursuant to rule
53 of the Federal TRules of Civil Proée(hlre,}and such

“outside consultants or. expert witnesses as the court
may deem appropriate; and lrequest and obfain the
views, evaluations, of advice of any individual group
or agency of government with respeet to any aspect
of the proposed judgment of the e-fTe'ct thereof in such
manner as the court deems appropriate;

“(3) authorize full 61‘ limitmjl participation in pro-
ceedings hefore the court by interested persens or agen-

ciez, inelnding appearanee amicus curiae. intervention I
v . fflpﬂ l;,-g/ AR

-/

as a parly pestant to ride 24 of the Federal Tules 2%

of Civil Procedure. examinaiion of witnesses or docu-

S TR2—2
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mentary waterials, or participation in any other manner
and extent which serves the public interest as the court
may deecin n.ppropriate;'

“(4) review any comments .or objections eoncern-
ing the proposed judgment fil 0’1 with the T nited Staies
under subscction ey {d) and the response of tm Tnited
States to such comments or objections;

“(5) take such other action in the public interest
as the court may deem appmpuate

“r(g) \ut later than ten d ays following the filing of

o
any proposed consent judgmont l'mdcr subsection (b}, ecach

defendant shall-file with the district cowrt a description of

any and all written or 01'::11 communications by or on behalf

of such de fcndant including any officer, dircctor, employee,

or agent thercof, or other person ECOPETONNS '1--~0f~-recordf,~--

with any officer or employee of the meed States con(om~

C: Provided sl (.mmmum(a_huwj m he PLseuc %C:mnsd? v ie o do
116¥F

Ingor 10*‘Tanf tothe proposed consent judgment )\
to -the enn) of any consent judoment pursuant to the anti-
trust laws, cach defendant shall cerhfy to the district court
that the requirements of this section have been complied
with and that such filing is a trae and complete deseription
of sucle communieations Tnown o he defeadant or whick the |
defenduit reascnally shavld facee Liowa,

“A3- (1) Procecedings before the district court nnder sub-

sectiohs (ap mnl Lok (o) cad (), aud public inpact state-
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“ments filed under subseetion (1) hereof, shall not he admis-

sible againgt any defendant m am action or proceeding
brought by any other party against such defendant under
the antitrust laws or by the Uﬂited Smiosi‘v under section 4A
of this et nor constitute a basis for the introduction of the
consent judguient as prima {acie -evidence :1g.';:ﬁnst such de-
fendant in any sach action or prooegdi}]g.” |
PENALITES

Sec. 3. 8ections 1, 2, and 3 é)f trh'e Act entitled “An Act
to 'protoct.tmdn‘ wd commerce against unla vwful restraints
and monopolies”, approved July 2, 1890 (26 Stat. 209;

15 U.S.C. 1, 2, and 3) arc cach amended by “striking out

=

“fifty thounsand dollars” and inserting “five bundred thousand

dollars if a corporation, or, if any other person, one hundred
/ - '
thousand dollars”
EXTEDITING ACT REVISIONS

Ste. 4. Section 1 of the Act of Fe ebruary 11, 1903 (32

~Stat. 823}, as amended (15 U.S.C. 28; 49 U.S.C. 44),

('on\.mon‘iv, known as the Expediting Act, is amended to
read as follow“

“Seron.1. T any civil action Broueht in any distriet

court of the Unifed Stales wnder the Aet entitled *An Aet
to protect trade aud '<.~:’>13;;1:(-i'<’e.;_'!_.Q‘;‘xix.lst unlawlul restraints

3 N -
and nonopoiies’ apnroved July 2, 185 0, or any other Aels

ecn er hereafter may be

¥
—
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) --cnaciod “wherein tlie United Stafes is- planmﬁ and eqmtab]e

\

relief is aouoht the Attmnes Gencml nlav ﬁle with the

court, pnor to the entry of final Judmnent, a certificate that,

3

“in his opinion, the case is of a gener: 11 pubilc nnpmtam‘

L'pon filing of xnch celtlhcatc it bhall be the duty of the

Judge designated.tohear and ,(101'01'111;51‘10 the case; or the chief

j‘udn'e of -the district coul‘t if no judn”é has as yet been desig-

'n‘\ted to assign the case for heannn at 'the ealhe%t pmc-v

"tlcable date *md to cause the case to be in every way

i

Sec. 5. %e(mon 2 of that Act (1.) U S.C. 29; 49 U.S.C.

43).4s. _a.uxend-c,d.,.to.,‘rca,_d..a.s follows

“(a) Except as otherwise expressly provided by this

~section, in every .Ci\*il action brought in any district court
"~’f;i-"-'f0f the United States undm the Act enntled ‘An Act to p10-

5 tect. trade’ and commerce 'aoauN; unla\\ful 1ebt1amts ‘md_

" ffnmnopohox ; appxoved J ul} 2, 1QI)O or any other Acts h‘n'—
8 “ing like purpose that have been or heleaftol may be en’lcted |
--_,‘111‘“fh1c11_the Chited Statos is the co_mplan ant and eqmtable .
*relief 15 sougﬁt,‘. any appeal from a final judgment entercd

“inany such action shall be taken to the cowrt of appeals

pursu:‘mt to. seetions 1291 and 2107 of title 28 of lhe United

States Code. Auy appeal froni an inter rlocutory-order entered
i 3 , o Qall be tekew e conlrt . wals pur-
. lll s ll:\ 5‘1(;1 d(,l“,)u_'b&ld ne t('. WUl {O i l(. LUHH Ut'_klpp(..kl ol 1’“1

stant to secfions 1202 (a) (1) and 2107 of title 28 of the
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1 United States Code hut not otlwl WisC. A\u) judgment entered
. Q" .

2 hy the cowrt of appeals in any .such action shall he. sul) eet
3 to review by the Suprcme Court upon a writ of certiorari as

4 provided in section 1254 (1) of title 28 of the United- States:
5 Code.
6 - “(b) An appeal from a final- judgment ‘pursuant to

Y -fsnbsection (a) _shall e dir C(ﬂ) to the Supreme Cotrt ifm

-

£¢

‘8 \_w_,___.,gm- upon application of a party filed within five

9~ days of the filing of a notice of appeal, the district judge
10 . who adjudica'ted' the case enters. an- order st'a}tint_r' t:'h'at
11 immedmte cmmde atlon of the appeal by the S upreme
12 | Jourt is of general pubhc impm'tane.e in the Adminis-
]3 ~ tration of: ﬁ%s%«zee— or ]ushce : _ A |

1 e -X—Hﬁhfey General les in the distriet const

15 Y eetaﬁe&ée Q{”—RH‘H@- that mameéia%e eelwémaea 9% the.
16 - .‘ appead by ’&he Sﬂ?}eme Coiirt is of ged €i—‘+l p&blw :
17 ‘: - pertanee in e &d&hﬂi&‘ﬁi—‘iﬁeﬁ of justiee; or

18 B the adwee judge who adjudiented the ease;
::19f.' - ) QpeP%e— enters an ePelef sinting that inmedinte eon-
20 sideration of the appest by the Supreme Comt is of
2 21  eeneral pkr‘)}w i ‘if*@" stanee in %l*e mlmmﬁ-&%'eﬁ of *bsl*ee—-

' JB o daf
A comt order QT mt‘ﬂ’“ﬁj} oF —(—“v)— of & ee&%rhe%e prr-
23 smm%,— to -2 must-be diled within fifteen duys after the filing -
24 of a notice of appeal. When such an m‘dcr or certificate is

25 filed, the appeal and any cross f\ppeal shail be docketed i m_
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1 Act of 1934 .(47 U.S.C. 401 (d)‘ ), is repealed.”

11

13
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‘16
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10

. L] .
the time and manner preseribed Hy the rules of the

Supreme Court. That Court shall thereupon either (1) dis-

- pose of the appeal and any cross appeal in the same manner

as any other direct appeal authorized by law, or (2) in its

_ discretion, deny the direct appeal and remand the case to the
court of appeals, which shall then have jurisdiction to hear

-and determine the same as if the appeal and any cross ap-

peal therein had Deen ‘docketed-in the court of appeals

~an the first instance pursnant to subsection {a).”

BEC. 6. (a) Section 401(d) of the Communications

(b) The proviso in section 3 of the Aet of February

19, 1903, as amended (32 Stat. 848, 849; 49 U.S.C. 43),
:_:14 "is repealed and the colon preceding it is changed to a

‘period.

~ SEec. 7. The amendment made by section 2 of this Act

" shall not apply to an action-in which a notiee of appeal to

the Sapreme Court has been ﬁle_‘d'-or_l or before the fifteenth

'day_ following the date of enactment of this Act. Appeal in

“any such action shall be taken pursuant to the provisions
of section 2 of the Act of Fehrnaty 11, 1903 (32 Stat. 823) .

2 as amended (15 T.8.C 29; 49 U.S.C. 45) which were in



11
1 effect on the day preceding the date of enactment of this
2 Act. | |
Amend the title so as to read: ““A-bill to reform consent
* decree procedures, to increase penalties for violation of the

Sherman Act, and to revise the Expediting Act as it pertains

to Appellate Review.”



